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~~~ 3]"1:T@ ;,ror x{ arias spa aar ? la gr srr?r <ff IR zqenReff ft aa; ·g em 3If@rant at
3r4le ar grtrwr 3ma rgd a Paar &]

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

rdal qr gr?terr srdaea
Revision application to Government of India :

(1) tr area zrca 3rf@fr, 1994 c#t t.fRT 3Tcici ~ ~ lfl{ lWlffi <ff oITT B~ 'elm <ITT \jlj'-'clm * ~2.Tll ~
# iafa yr?tevr a4a 3ref fa, rdal, fa via, uua fr, a)ft ifrca, Ra {tu a, ir nrf, { fc6ft
: 110001 <ITT c#l" '1fAT~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zuRk mr al zR #m i ua ht Rala fa4t awsrI a rr arm m fcITTfr ~ x{ ~
sue7TN i +re urra g mf ii, a fa#t qwerr zn vet 't!IB" cIB fat ara ii a fat wsrm # 'ITT 1'.!ffi" c#t ~ *
cITTR ~ 'ITTI
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b) In ~ase of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3fa saga l surer zen #qr # ~~ uit sqlf mt-u al nu{&oil an?r uit z ear -qct
AW£ *~ ~. ~ * &RT -qrfta" m ~ '« m qJc." ir, fa sf@efrr (i.2) 1998 'cfNT 109 &RT
fgaa Rag mTg st

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under·Sec.109
of the Finance (No.2) Act, 1998.

a=tr Una zye (3rft) Pura4a, 2001 * AW£ 9 m 3@T@ FctAl'415c Wf-5{ fflT ~-8 11 cfr mrm 11,
)fa srr a ua am2 hf fetas a ra # fa ea-rr vi or@er a?zr ctr cfr-cfr mrm m -m2:f
afra 3ma fat um a1Reg1a arr rar <. hr gars4 a oiaif 'cfNT 35-~ 11 ~ti 1TJT * :fTTfR
cJ'i ~ ~ 'ffi2:f ir&R-6 "q@Ff al uR ht ah# af8g I

Q

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under SectioP
35-EE of CEA, 1944, under Major Head of Account.

~ 3~ * w2:I' Ggi vicv van va arg qt 'llr \jffff cpl'.[ ID m wm 2001- 'CJ5l'ff :fTTfR ctr 'Gl'TC!
3#t ugi ia va v ag a vnr ID m 1 ooo;- ctr 'CJ5l'ff 'TTcfR ctr ~ 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. 0

#ta grca, a€tu Una zycen vi hara 374l4tu uraf@raw a qf rfte­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ta surer zrcer stf@Rm, 1944 ctr 'cfNT 35-~/35-~ ~ 3'@<@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

ea~fr qRb 2 («)a it arr # srarar a6l 3fa, r4tat # ma i «fr yea, #fl
«area zyca vi hara rat#tr nznf@au (Rrb) al ufa 2t#ta 4)f8a1, 3Ir& B 311'-20, ~
#ea iRuza aqrsus, ft +, 3ll31-Jcll€Jlcl-380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above. ~ ~arc;;? r.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
R.s.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf? zr an?ran{ q an?ii arhr ear & it r@la pa sitar a feu# cf)T :rmR '341®
ciiT x=r fcpm \JJFlT ~ ~ c'fl!lf cB" ma- ~ ~ fcp @'"& i:rcft cp]<J x=r ffi cB" ~ <l~~ ~
znrznf@aur at ya 3rat zn ahanr at va an4a fhur unrr &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
J\ppellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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(4)

(5)

(6)

ar1rau zrca are)fzm 1g7o zqn vigil@r #t rqP--1 a 3ITfl@ Reiff fhg I]«r arr 3ma zre 3mag zrnRenf fvfz If@rat k am?gr a r?la va IR 6.6.so ha #r 11r4 yea
RcR ~ "ITT"rfT~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
cf the court fee Act, 1975 as amended. ·

~ 3TR ~ l=Jll,c1T cpl" irl a a fnii 6t 3it ft zut anaffa fa5a ura & citl zen,
ita saraa yea vi hara afar nznf@raw (aruffaf@,) Rm, 1o82 # fa &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

vil zyca, #tu 3la zca g hara 3fl#t1 =mrznf@au (Rrez), 4Ra 3rf)al a ma
air niaT (Demand) vi is (Penalty) cnT 10% qcr sran aar 3far; kiri4, 3ff@rasa ra am 10,
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

ac4hr3z la3it harah3iaa, gnf@a gtan "4fczr#t 'Jff<JT"(Duty Demanded) -
.::,

(i) (Section)m 11D ~~~ufii;
\

(ii) frnarr#rd2fez# ufii;
(iii) hr&zhe frii4 fear 6 as a<aer u@.

e> zrzqasmr'if3r4hr' iizmasmr#car ii, 3ar4h' rRa ah hfa era am fur arm&.
" " .:> "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted. that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

as 3n72r a ,fr 3fl ,f@qaur amgr szi srea 3rarar gr«a n us Raffa gt at afar far az gra a
2 ' .3 .9 2

10% ara-@IaT 'R" ail rzi 4aa au faarfa zt aa zug a# 10% 3f1Tctlaf tR" cfi'I" -7fT~ ~I
.::, ~

In view of above, an appeal against this order shall lie before the Tribunal o~ot of
10% of the d~ty_ der:nande~ where duty or duty and penalty are in dispute, or p-0~Y~")t~!9~)re
penalty alone Is mn dispute. ..·o o­78
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ORDER-IN-APPEAL

M/s. Shital Steel Industries, Plot No. 51/2, Phase-I, GIDC, Vatva, '

Ahmedabad-382445 (herein after referred to as the appellant) has filed this
appeal against OIO NO. AC/07/DIV-II/2018-19 dated 27.07.2018 (herein
after referred to as the impugned order), passed by the Assistant
Commissioner, Div-II, Central GST, Ahmedabad (South) (for short ­
'adjudicating authority').
2. The facts in brief are that the appellants were engaged in manufacture
of excisable goods and had opted for 'special procedure for payment of duty'
i.e. compounded levy scheme for manufacture of stainless steel pattis/

pattas manufactured on cold rolling machines as provided under Rule 15 of
the Central Excise Rules, 2002 (hereinafter CER, 2002) read with the
Notification No. 17/2007-CE dtd. 01.03.2007 as amended. The appellants

were granted permission to avail the 'special procedure for payment of duty'
for 02 numbers of Cold Rolling Machines for the period of twelve consecutive

calendar months starting from 01.06.2015 to 31.05.2016 & 01.06.2016 to
31.05.2017. The appellant had been paying Central Excise Duty calculated
in terms of Notification No. 17/2007-CE dated 01.03.2007, as amended, in
respect of two numbers of Cold Rolling Machines, During the intermittent

period of the twelve consecutive calander months from 01.06.2015 to
31.05.2016 and from 01.06.2016 to 31.05.2017. The appellant informed to
the department that they would dismantle the machine out of two machines
and therefore, there would be no product of excisable goods i.e. Cold Rolled
Patta-Patti from the date. The appellant paid Central· Excise Duty only for the
working machines and not paid duty in respect of the closed Cold Rolling
Machine. A show cause notice dated 09.11.2017 was issued to the appellant, 0
proposing inter alia recovery of central excise duty of Rs. 40,000/- short
paid along with interest and proposed imposition of penalty. This show cause
notice was adjudicated vide the impugned order wherein the then
adjudicating authority confirmed duty demand and recovery thereof along
with interest and further imposed penalty of Rs. 4,000/- on the appellants.
3. Feeling aggrieved, the appellants have filed this appeal raising the

following averments:
(a) that no central excise duty is leviable as machines was

dismantled and not operated for the period of December 2015. They place
reliance on the case law of Commissioner of Central Excise, Jaipur-II vs.

tr mu4sues - zoos ao6) er-1195%%@is@@a{{' w"er matures
(P) Ltd Vs Commr. Ex & ST, Alwar [20~j\" • • • ;'i!il(TRI-DEl)], Manoi

{ o rz'y ·o. .
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Steel Industries Vs Commr. Of Central Excise, Delhi-I [2017(346)E.-L.T.

150(TRI-DEL.)] etc.
(b) that no excise duty liability arises on their part for one cold

rolling machine which was not functional as held in the case of M/s Commr.
Of C.Ex. V. D.R. Metal Industries [2007(219) ELT 239 (TRI-BANG)]

(c) that appellant's reliance on the decision given by Hon'ble
Rajasthan High Court in the cae of Collector of Central Excise, Jaipur II Vs
Jupiter 2006 (206) ELT-1195 (Raj.) has been rejected by the adjudicating

authority.
(d) that the interpretation taken by the impugned order is defeating

the purpose of central Excise Act, 1944 as Central Excise duty is leviable
only on manufacture of goods and when there was no manufacture of goods
from the three dismantled machines, the question to pay central excise duty
does not arise at all as held in the case of M/s Acme Industries vs.
Commissioner of Central Excise, Jaipur-II- (2011 (269) ELT-523 (Tri.-Del.).

(e) that adjudicating authority has placed reliance on the decision
given by the Hon'ble CESTAT in the case of Sethi Metal Industries Vs. C.Ex.,
Ahmedabad [2013(294) E.L.T. 603 (Tri-Ahmd)] but this judgment is not
applicable because the same were pertaining to erstwhile Rules 96ZA to
96ZZG and erstwhile notification no. 34/2001-CE dated 28.06.2011 and not
applicable to notification no. 17/2007.

(f) that the Hon'ble Rajasthan High Court has held that central
excise duty is not leviable on the machines that were not operated as no

} manufacture of excisable goods was done. Therefore, the revenue authority
is bound to follow the decision rendered by the Hon'ble on the said issue by
another High Court and no appeal has been filed against the said decision
rendered by the Hon'ble Supreme Court.

(g) that no ingredients for the penalty under Rule 25 are present in
the case.

(h) that power consumption in the month of December-2015 is much
lower than the other month when other machines are also operational.
4. Personal hearing in the appeal was held on 20.11.2018 wherein Shri
Pradeep Jain, CA, appeared for the appellants and reiterated the grounds of
appeal and submits compilation of citations.
5. I have gone through the facts of the case, the appellant's grounds of
appeal, and the oral submissions made during the course of personal

hearing. ea
6. 1nd that the sue ts related to,hewjtaion No. 17/20o7 wch
prescribes payment of central excise duty based#qn the production capacity.

%

0
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For better understanding of the provisions of the notification, I reproduce the •
relevant portion of the notification: •

"the Central Government hereby specifies the excisable goods

that is stainless steel pattis/pattas, falling under Chapter 72, or

aluminium circles falling under Chapter 76 of the First Schedule
to the Central Excise Tariff Act, 1985 (5 of 1986) subjected to
the process of cold rolling with the aid of cold rolling machine in

respect of which an assessee shall have an option to pay the

duty of excise on the basis of cold rolling machine installed

for cold rolling of these goods, and fixes the following rate of
duty per cold rolling machine, per month:-" (emphasis supplied)

The wordings of the notification clearly lay down the situation and the
method of payment of duty. This notification gives an option to pay duty
based on per machine installed and it clearly stipulates that the duty is to be
calculated on" the basis of number of machines and it shall be proportionate
to that. I find no force in the arguments of the appellants that they have
paid the duty per machine which were operational during the relevant period
because on plain reading of the notification wordings, it is quite clear that

the duty is to be paid on the basis of installed machines.
7. The adjudicating authority has, in para 7 of the impugned order,
discussed the manner in which the appellants were required to calculate tile
duty liability. For ease of understanding, I reproduce the relevant part of the

said notification herein below:

3. Discharge of duty liability on payment of certain sum. ­
(1) A manufacturer whose application has been granted under
paragraph 2 shall pay a sum calculated at the rate specified 0
in this notification, subject to the conditions herein laid down,
and such payment shall be in full discharge of his liability for
duty leviable on his production of such cold re-rolled stainless
pattas/pattis, or aluminium circles during the period for which
the said sum has been paid:

Provided that if there is revision in the rate of duty, the sum
payable shall be recalculated on the basis of the revised rate,
from the date of revision and liability for duty leviable on the
production of stainless steel pattis/pattas, or aluminium circles
from that date shall not be discharged unless the differential
duty is paid and in case the amount of duty so recalculated is
less than the sum paid, the balance shall be refunded to the
manufacturer :

Provided further that when a manufacturer makes an application
for the first time under paragraph 2 for availing of the procedure
contained in this notification, the duty liability for the month in
which the application isgrate@shall be calculated pro-rata on
the beasts or the to4f},ibis.javs in hat month and the

s s=o +· ± q

\(,_t ~.:.. ,?1lo•. ,$°
? vo.08 '

0
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number of days remaining in the month from the date of such
grant.

(2) The sum payable under sub-paragraph (1) shall be
calculated by application of the appropriate rate to the maximum
number of cold rolling machines installed by or on behalf of such
manufacturer in one or more premises at any time during three
calendar months immediately preceding the calendar month in
which the application under paragraph 2 is made.

6. Provisions regarding new factories and closed factories
resuming production. - (1) In the case of a manufacturer who
commences production for the first time or who recommences
production after having ceased production for a continuous
period of not less than three months, and who has been
permitted by the Assistant Commissioner or the Deputy
Commissioner of Central Excise, as the case may be, under
paragraph 2 to avail of the procedure, the amount payable by
him for the first month or part thereof, as the case may be, shall
be provisionally calculated on the basis of his declaration of the
maximum number of cold rolling machines that are or are likely
to be installed by him or on his behalf during such period.

8. Provision regarding factories ceasing to work or reverting to
the normal procedure. - Notwithstanding anything contained in
this notification, where a manufacturer who had availed himself
of the procedure contained in this notification ceases to work or
reverts to the normal procedure, the duty payable by him in the
month during which he has availed himself of the procedure shall
be calculated on the basis of the maximum number of cold
rolling machines installed during the last month in the manner
prescribed in paragraph 6 and the amount already paid for the
month in accordance with paragraph 3 shall be adjusted towards
the duty so calculated and on such adjustment if there is any
excess payment it shall be refunded to the manufacturer and
any deficiency in duty shall be recovered from the manufacturer.

Explanation. - A manufacturer, who ceases to work his factory
for one or two shifts only, shall not be deemed to have ceased to
work within the meaning of this notification.

On careful perusal of the provisions of the said notification, I find that

the sub para (1) of para 3 speaks about the sum which is required to be paid

in discharge of the assessee's duty liability and sub para (2) specifies the

method of calculating the sum mentioned in sub para (1) to be paid on the

basis of three calendar months immediately preceding the calendar month in

which the application under paragraph 2 is made. It is evident from these

provisions that this method is to be applied the time of discharging the duty

liability. In view of these specific provisions of the notification, I find that the

method of calculation of the sum-for discharging the duty liability is
,N

unambiguous and eaves no doubt-a&"&gcording 1 hold that the duty

1Iab1l1ty has not been correctly d1sch·~~~.. d 15{~, e appellants.

°"
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8. I find support from the case law of Sethi Metal Industries Vs.
<

Commissioner Of C. Ex., Ahmedabad cited at 2013 (294) E.L.T. 603 Tri. ­
Ahmd.) wherein it is clearly held and I quote the relevant part thereof:

"3. It is observed that the Appellate Authority in para 7 of the
Order-in-Appeal dated 6-2-2012 has reproduced the provisions

of Notification No. 17/2007-C.E., dated 1-3-2007. It has been

rightly rejected by the Commissioner (A), as per para-8 of the

Order-in-Appeal, that the tudqments relied upon by the

appellants are not applicable because the same were pertaining
to the erstwhile Rules 96ZA to 96ZGG of the Central Excise
Rules, 1944 where a separate procedure was prescribed. In
para-8 of Special Compounded Levy Procedure, prescribed under

Notification No. 17/2007-C.E., dated 1-3-2007, the refund or

demand of duty can be worked out only if the unit availing
special compounded levy procedure ceases to work or reverses

to the normal duty payment procedure. In the instant case, that
is not the situation and there is no provision in the prescribed

special procedure to ask for rebate of duty paid under

compounded levy scheme."
The above decision makes it amply clear that the parallels drawn by the
appellants between the erstwhile rules and the scheme prescribed under the
notification No. 17/2007-CE are not correct and both are different schemes
operating in different provisions. In view of this, I find that the appeal made
by the appellants is required to be rejected and the impugned order is
upheld. In this regard, I find support from the case law of M/s Intas Pharma
vs. Union of India - 2016 (332) E.L.T. 680 (Guj.) wherein it has been very O
clearly held and I quote:

". 8. It is by now well settled that in a taxing statute there is no
scope of any intendment and the same has to be construed in
terms of the language employed in the statute and that regard
must be had to the clear meaning of the words and that the
matter should be governed wholly by the language of the rules

and the notification..."
In view of the above, I hold that the appellants' contentions cannot be

accepted and is therefore rejected and the impugned order does not warrant
any interference. The case laws cited by the appellants in their support are

not relevant here in view of the fact that they were for erstwhile Chapter E­

VI under which rules from 9 -tp6$96z,6G were specified.
1 LG

o
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I have also gone through the case laws cited by the appellant in their
favoJr, That judgment such as Hon'ble Rajasthan High Court in case of CCE
Jaipur Industries reported in 2006 (206)ELT1195 (Raj) (ii) ACME Industries

V/s Commissioner of C. Ex. Jaipur reported in 2011 (269) ELt 523 (Tri-Del.)
etc are not squarely applicable to the facts of the present case.

In view of these findings, I find no reason to interfere with the
impugned order and uphold the same. The appeal filed by the appellant is

disallowed
9. The appeal filed by the appellant stands disposed of in above terms.

fa4afr af Rt +& fa cpl Pl qZ( 3q <Ia@Rf@at war?t
Y\,r;»~--~...:,

(smr gin)
h{tra r4a (srftar)

olt,p--ld.lcil Id.

Raia: 3?I. qo {fl,41fcla

-.s
(~ '3""9Tt"l!W)

arm&rcn (arcftm)'
~ ~. 61t,p--ld.lcilld.

By RPAD.

0

To,
M/s. Shital Steel Industries,
Plot No. 51/2, Phase-I, GIDC,
Vatva, Ahmedabad-382445

Copy to:-
1. The Chief Commissioner, Central Tax, Ahmedabad Zone.
2. The Principal Commissioner, Central Tax, Ahmedabad South.
3. The Dy/Asst Commissioner, Central Tax, Division II, Ahmedabad

South.
4. The Additional Commissioner, System, Central Tax, Ahmedabad South.

5.Guard File.
6. P.A.
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